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*Discussion

THE COURT:

Good morning.  Please sit down.  
LA COUR:

Bonjour.  Assoyez vous.
THE COURT:

So there are three things that I would like to try to do this morning.  The first is the issue of language for the hearing.  The Commission wishes to address the issue of whether it should be required to provide an interpreter and Mr. Caron has then again raised the issue of whether the hearing should not be in French.  


The second issue is to determine whether there is anything else that requires settlement before the hearing; I will call that pre-hearing process.  


And then the third would be to set dates for the hearing.
LA COUR:

Alors, Monsieur Caron, il y a trois choses que je voudrais adressées ce matin.  La première c'est de discuter de la question de langage.  Si la Commission doit, comme j'avais -- moi j'aurais cru que la Commission avait offert un interprète pour la séance.  Alors, on va revenir sur cette question-là, et puis, j'ai noté que depuis que j'ai émis ma décision que vous avez dit, Ben, si la Commission ne veut pas payer pour un interprète, là vous, vous voulez, si j'ai bien compris, revenir sur la question à savoir si ça devrait pas être une séance en français.  La deuxième chose -- alors, ça c'est la première chose à décider, la question de la langue.



La deuxième c'est de décider s'il y a quelque chose d'autre qui doit être décidée ou s'il y a d'autres problèmes avant -- pour assurer que l'audience puisse être entendue convenablement, dans un délai aussi bref que possible.  


Et puis, la troisième chose c'est de choisir une date pour l'audience elle-même.  Alors --

THE COURT:

We will start, Ms. Dean, with the Commission's position about an interpreter.  



In the decision I wrote, I wrote that I had understood that the Commission had offered this and, if I understand, that the Commission has not.  So I would like to know what the position is of the Commission with respect to an interpreter.

*Submissions by Ms. Dean (Charter Rights)

MS. DEAN:

In my brief I mentioned that this is a judicial review before the Court, not a matter before a Human Rights Panel, and if the matter went to the Human Rights Panel, at that time, I'm sure due consideration would be given.
THE COURT:

Now, you have sent a brief in?

MS. DEAN:

Yes.

THE COURT:

I do not have that.

MS. DEAN:

A very, very brief brief.

THE COURT:

A brief brief.  They are the best kind.

MS. DEAN:

This -- look inside and make sure it is the one with respect to --

MR. SARABIN:
May 29.

MS. DEAN:

-- an interpreter.

MR. SARABIN:
It's May 29, 2007.

THE COURT:

All right.  So I have not seen this.  Mr. Sarabin, have you sent anything in?

MR. SARABIN:
No, My Lady, I haven't.

THE COURT:

Yes.  And, Ms. Dean, have you sent a copy of your brief to Mr. Caron?

MS. DEAN:

Yes.

THE COURT:

Yes.  Okay.  So, sorry, in the brief you said that the -- 

MS. DEAN:

Basically say, This is not a Human Rights Panel hearing.

THE COURT:

Yes.

MS. DEAN:

This is a matter before the Court.

THE COURT:

Yes.

MS. DEAN:

And so it's -- I think, before a Human Rights Panel it's different than something before the Court, recognizing this originates from a human rights complaint; recognize that.



And also in the brief I go through Section 14 and the case law.  The cases basically say, Yes, there is a right to an interpreter, but it is the issue of who pays and it appears that it is the person that -- who is requesting the interpreter who pays, in the first instance and may recover costs later but there is no case law, and I've got one human rights one, and one Refugee Board case; no case law that says that we pay in the very first instance.


So the two basic things is I distinguish this between a panel and a court hearing and then I looked at Section 14 of the Charter, which absolutely gives the right to an interpreter, but the issue is who pays, and it appears that it's the person who initiates the request that pays in the beginning, and then they may get it later and that's basically –– it's very brief.

THE COURT:

Yes.

LA COUR:

Alors, Monsieur Caron, Madame Dean dit que tout ce qu'elle veut dire c'est -- est écrit dans son mémoire, et puis, que le cœur de sa plaidoirie c'est que c'est vrai que devant la Commission vous auriez droit à un interprète, mais là vous allez être devant la Cour du Banc de la Reine, c'est autre chose.



Et puis, elle dit que bien que vous ayez droit à un interprète, la première question à décider c'est si c'est -- qui doit payer pour l'interprète.  Elle a dit qu'elle a deux décisions qu'elle a trouvées qui disent que c'est la personne qui veut l'interprète qui paie au moins en premier lieu, quitte à faire -- peut-être à dédommager cette personne-là pour ces dépenses-là, dépendant du résultat de l'entente.
THE COURT:

Now, Ms. Dean, I mean, this is terrible that I have not had a chance to read your brief before you have come because -- but one thing that I am not -- that I do not understand about the interpretation of the right to an interpreter is that I assume that any person who is before a Court at -- or a Human Rights Commission or anybody could, if they chose and if they paid, have an interpreter come and sit beside them.   That is -- I mean, you do not need to put that into a statute; you do not need to put that into the Charter.



So my first blush reaction is one that says you have a right to this, that means that the State, since we are dealing with interactions between the State and the citizen, that then the State should pay.



How do those decisions deal with that, with the notion of why it is in the statutes at all if it means that the person who brings the application must pay?

MS. DEAN:

How they deal with it is if the person is unable to pay --

THE COURT:

Yes.

MS. DEAN:

-- doesn't have the funds --

THE COURT:

Yes.

MS. DEAN:

-- then he's more likely to get the interpreter paid for by the Court or by the panel or tribunal --

THE COURT:

Yes.

MS. DEAN:

-- and that's referred to at page 5 of my brief --

THE COURT:

Okay.

MS. DEAN:

-- paragraph 9.  

The question that remains is an obligation on the Court or the Crown in civil proceedings to pay an interpreter's fee.  The wording of Section 14 is bold and unequivocal and it might well be that upon the basis of impecuniosity a Court would so order.
*Submissions by Mr. Sarabin (Charter Rights)

MR. SARABIN:
My Lady, I might also direct the Court to paragraphs 5 and 6, which on paragraph 4 -- or page 4 of Ms. Dean's submissions.  It deals squarely with the issue of Section 14 of the Charter and the Court's interpretation of that has it relates to civil proceedings.


And then it continues on to page 5, My Lady, with respect to the Federal Court discussing the issue as well.

THE COURT:

All right.
LA COUR:

Alors, Monsieur Caron, Madame Dean dit que -- parce que je lui ai demandé -- que je comprends mal comment à l'article 14 si on pourrait voir qu'il y a un droit à un interprète, mais qu'on l'aurait mis dans une Charte de droit si ça veut dire seulement que la personne impliquée paye pour l'interprète elle-même, parce qu'il me semble -- parce que je lui ai dit, Il me semble que sans loi, sans Charte, chaque personne pourrait bien, s'ils voulait payer pour un interprète eux-mêmes pourraient en engager un pour venir pour aider.


Alors, il me semble que le droit devrait donner quelque chose de plus dans cette équation-là, mais Madame Dean me réfère aux décisions qui disent -- bien, ce qu'elles disent.

THE COURT:

Sorry.  Ms. Dean, about paragraph 5 of your brief, in Paul's Restaurant v. Dunn, a human rights case, the judicial review, and the Court said that Section 14 maybe material, and then what?  What did it say after that?

MS. DEAN:

My apologies.  I have this hearing problem.

THE COURT:

Oh, I see.

MS. DEAN:

When you --

THE COURT:

Yes.

MS. DEAN:

When you speak down --

THE COURT:

Oh, I see.

MS. DEAN:

-- I'm perfect when you're speaking to me.

THE COURT:

Okay.

MS. DEAN:

Something about what --
THE COURT:

This is in the Paul's Restaurant case; that was a human rights -- it started off to Human Rights Commission.  It went to judicial review, just like this case.

MS. DEAN:

Yes.

THE COURT:

And then your brief says that the Court said Section 14 may have something to do with this.

MS. DEAN:

Yes.

THE COURT:

And then what did it say?  What did it say Section 14 had to do with it?

MS. DEAN:

You mean when it goes to a Human Rights Panel or --

THE COURT:

No.  In the Paul's Restaurant, what decision did it come to about the relevance or the use or the limits of Section 14?

MS. DEAN:

The cost for employing the interpreter was proper and recoverable.  


I say in paragraph 7 --

THE COURT:

Just a second.

MR. SARABIN:
That was a case, My Lady, where the applicant was seeking to recover the costs of an interpreter and the Court ultimately concluded, on the basis of Section 14, that it was a reasonable expense.

MS. DEAN:

The amounts charged by the interpreter were reasonable and allowed.  I have that at Tab 2.

THE COURT:

Yes.  Well, that is not very helpful.  I mean, it is not a very helpful case to me, Paul's Restaurant, because what they were -- having been successful, they were asking for the recovery of fees and the Court said, Yes.  It did not purport to say whether they had a right to them or whether -- right?  They -- yes.

LA COUR:

La décision Paul's Restaurant, il me semble que la décision dans Paul's Restaurant est pas très utile parce qu'elle ne vise pas la question à savoir si une personne a un droit à un interprète payé.  



La question qui avait été posée dans ce litige-là était très étroite; c'était à savoir si, une fois après avoir gagné à la séance au niveau de la Cour du Banc de la Reine, là, est-ce que la partie pouvait obtenir une ordonnance que l'autre partie que la Commission paye, puis la Cour a dit, Oui, ou --  

THE COURT:

Yes.  Okay.  And then there is the Wyllie case itself.  And now, Phan --

MR. SARABIN:
The -- I think the relevant passage -- or one of the relevant passages from the Federal Court decision is at paragraphs 44 and 45. 
THE COURT:

All right.  Now, Ms. Dean, can you tell me this?  Is there any difference in principle, do you think, between an ordinary civil proceeding -- Wyllie v. Wyllie is a divorce case -- or by the look of it it is a divorce case -- and that is where one party is suing another party; one individual is suing another individual, and the Court said, There is a right to an interpreter but the individual has to pay.



Is there a difference in concept between that situation and the situation where the State is dealing with an individual?

MS. DEAN:

I couldn't find any difference.  You know, we researched everything we could, both the City and the Commission, and it seems very clear that there's a right to an interpreter but it's up to the person requesting it to pay for it.  I don't see the difference between the two situations.  



You know, this is a matter where the Commission has looked at it, found no merit in the case.  It's gone to the Chief Commissioner and he's also said there is no merit.  And now, it's come to the Court on a judicial review.  Granted that deference*** may not be given to the Chief Commissioner but, you know, there's a strong possibility that the matter even get to a panel.

LA COUR:

Alors --

THE COURT:

Thanks.

LA COUR:

Alors, Monsieur Caron, j'ai demandé à Madame Dean si dans l'affaire Wyllie c'était un individu contre un autre individu, en l'occurrence probablement un mari, puis son épouse.



Alors, là, je me demandais s'il y avait une différence acceptant que dans cette cause-là, Wyllie v. Wyllie, que la Cour avait prononcé sur le droit à l'interprète ne donnant pas droit à un interprète payé, mais disant que la personne pouvait -- devait payer pour l'interprète elle-même, et quitte à peut-être être dédommagée par la suite, mais pas nécessairement dédommager.


Alors, je lui ai demandé s'il y avait une différence en principe dans la situation qui a deux individus qui sont les partis, puis ça c'est un prototype d'un cas, et puis, un autre où c'est l'État et un individu.  Est-ce qu'il y a une différence?  Et puis, Madame Dean m'a dit qu'elle n'a pas trouvé -- dans les décisions qu'elle a revues elle n'a pas trouvé de cause d'arrêt disant qu'il y avait une différence quand il y l'État avec une personne au lieu de seulement deux individus.  OK.

THE COURT:

All right.  So that is it?  There is a right to an interpreter but the person pays.  



Now, the second issue is the question of means.  Is the rule the same that where in any situation the -- in a civil case -- I am just trying to think in my mind, you know, how this would arise -- so let us imagine that you and Mr. Caron are married and so now he wants to divorce you.  So he starts procedures and he does it in French.  He may not have a right to do that in Alberta.  But at least he can speak.  What is clear is that he can speak in French in the courtroom and you do not understand it, and he is --
MME. DEAN:

Aime pas.

THE COURT:

-- and he is saying things that go to the core of whether he should -- whether you should get a divorce, he should get a divorce, whether you should pay him for support, you know, who gets to have the children, so important things to you, and you do not understand it.  



So if I have understood this case law, it is that you can have an interpreter, but again that just seems so bizarre to me that that would be in the law, Of course, you can have an interpreter, pay for one and bring them yourself.  Well, I mean, I do not even understand that, but that is not a right.  It seems to me that just is, you know, a fact.  But anyway, that you can have an interpreter as opposed to not having an interpreter, and I suppose it takes longer when there is an interpreter and there are questions about training and about, you know, preserving***.  So there are questions whenever there is an interpreter, but anyway.



So the -- I just sort of -- I mean, I have to say, I have a time around that first notion that you could not have an interpreter if you wanted.  No, actually, I can maybe understand that too, because of an advantage that a litigant could have by using an interpreter when they do not need one.  But that is possibly a right.  But I do not think that they were even addressing all that, but anyway.



Then in -- so if I have understood the reasoning properly, it would be that because he is speaking French in an Alberta courtroom you have a right to an interpreter, to understand what he is saying but you have to pay and even if it is just a divorce case between the two of you, you could -- he might have to pay for an interpreter for you -- is that it -- if it turns out that you have no money.

MS. DEAN:

Yes.

THE COURT:

Yes.  But that -- but you see that does not make any sense to me because the -- Section 14 does not apply in divorce cases.  The Charter does not regulate dealings between two individuals.

MR. SARABIN:
My Lady, if I might interject.

THE COURT:

Yes.

MR. SARABIN:
The scenario that you posed is in that scenario where Ms. Dean doesn't have the financial means.

THE COURT:

Yes.

MR. SARABIN:
In that circumstance there's one of two situations that would present themselves; one being that Ms. Dean doesn't raise the issue of impecuniosity.  She --

THE COURT:

Yes, but --

MR. SARABIN:
No.

THE COURT:

-- Section 14 does not apply at all, does it?

MR. SARABIN:
No.  I am just going to finish my -- 

THE COURT:

Yes, yes.   

MR. SARABIN:
-- if I could -- 

THE COURT:

Yes, yes.

MR. SARABIN:
-- if I could just finish my thought process.  Is that -- and because Section 14 does have an application, and I will move to that in just one moment, is that if she doesn't raise the issue of impecuniosity as between those two individuals if she ultimately brings an interpreter, she would then be able to ask the Court to include that as being an appropriate disbursement that she has incurred at the end of the day as costs in favour of her.

THE COURT:

But just a normal cost argument?

MR. SARABIN:
That's right.

THE COURT:

Yes.

MR. SARABIN:
If she claims impecuniosity and leads evidence to that effect, what is reflected in the Federal Court decision, and it discusses it at paragraph 9 of Ms. Dean's submissions, is that this individual being the individual who's lead the evidence of impecuniosity would be asking the Court to pay those costs of the interpreter up front and doing it pursuant to Section 14 of the Charter.

THE COURT:

But Section 14 does not apply to individuals.  That is what I am saying.  It does not matter.

MR. SARABIN:
I'm just --

THE COURT:

Does it?

MR. SARABIN:
Well, Section 14 does apply to individuals.  It gives a person a right to an interpreter and then if they --

THE COURT:

But not when -- not between -- not in a fight -- does it apply to proceedings -- Mr. Sarabin, does the Charter apply to proceedings between two individuals?

MR. SARABIN:
I can only refer to the Federal Court.  It indicates:

Is there an obligation upon the Court or the Crown in civil proceedings to pay an interpreter's fee upon the Court being satisfied that the litigant requiring an interpreter is unable to pay the necessary fee?  The wording of Section 14 is bold and unequivocal, and it might well be that on -- upon the basis of impecuniosity that a Court would so order.

THE COURT:

I know, but I am saying that the whole reasoning, you see there -- if they are referring back to Wyllie, Wyllie seems to be the case that everybody is looking at; they are looking at Wyllie in ***Dunn v. Restaurants***; they are looking at Wyllie in Phan.  I am saying it is like looking at an apple and an orange because the Charter does not apply to individuals.  



So where you are dealing with individuals, Mr. Wyllie and Mrs. Wyllie, the issue of an interpreter arises only in the context of a cost:  Is it a reasonable disbursement?  There is no Charter application there. 



So in Wyllie and Wyllie, if they are saying, Well, there is a right to an interpreter; there isn't.  Who cares?  We do not care about Wyllie and Wyllie because the Charter does not apply to it.



What we are concerned about is the proper interpretation of the right to an interpreter pursuant to the Charter, which is a situation where it is the State against an individual or an individual against the State.  



So the constitutional issue just does not arise in the case of Wyllie and Wyllie.  So whatever the reasoning is in Wyllie and Wyllie, that is not helpful when we are dealing with a Charter issue.

MR. SARABIN:
The only -- your -- and I don't know that I can disagree with the logic that --

THE COURT:

Yes.

MR. SARABIN:
-- the Court has enunciated.  The only observation that I would make is that -- and, again, it's an observation at best, is that in this particular set of circumstances we may have a -- this entity may not be an individual, but nonetheless they are still two parties that are coming before the Court, and the -- and so if the Charter does not apply, then in that circumstance applying the typical civil -- the law as it relates to typical civil proceedings is that in that circumstance an individual asks for or wants to bring an interpreter, can't -- excuse me -- can't bring an interpreter because of cost -- impecuniosity, I would suggest it would seem plausible in that circumstance that the individual could lead evidence of impecuniosity to the Court.  I'm just troubled.  Conceptually, in my mind --
THE COURT:

See, I do not see that myself.  I cannot -- I just cannot see that a Court would say that in a civil case because, as you say, Mr. Sarabin, for example, we have a situation that is a little bit analogous maybe, and an individual -- two individuals fighting, a person who was in an accident and the person was driving the vehicle on the other side, that really means the insurer for the person who was driving the other vehicle.  



The insurer wants to have an independent medical examination of the plaintiff.  The plaintiff says, I go to see their doctor and I won't know what their doctor is saying.  It is a kind of a language issue because the doctor is going to be using words I don't understand, and so on.  So I need an interpreter.  I want to be able to bring my own doctor to that hearing -- to that assessment so that I can know; somebody is going to be telling me what is going on and *** and we say, Sure, but you pay for it.  In the end, if you are successful, you will get this money back in costs.  Sure.



I cannot imagine in that kind of litigation, individual against individual, that the person could say, I want to have a doctor come to interpret the IME for me and so the State should pay or even the other party should pay.  You want to, we will let you but you have to pay.

MR. SARABIN:
I agree with that one***.

THE COURT:

But it seems to me that it is wrong to start off a Charter consideration of language rights from that same perspective.  It is not the same.  The Charter does not apply there.  So -- I mean, it could turn out to be the same; the result could turn out to be the same.  But the analysis cannot be the same because this is not a Charter situation.  This is a case of individuals fighting with one another, the normal rules, if I can put it that way, apply.

MR. SARABIN:
My Lady, I --

THE COURT:

Now, Phan is a different thing because whatever -- well, I will have to have a look at Phan obviously –– 
MR. SARABIN:
Obviously.***

THE COURT:

-- but because Phan is obviously the State -- their State action against -- relative to Phan or Phan's action relative to the State -- but what troubles me is any -- and maybe Phan does not have a reference to Wyllie.
MR. SARABIN:
It does, My Lady.

THE COURT:

It does.  You see and that -- so that seems to me to be weak because it is like trying to use an apple to decide if you got an orange; it does not help.  It would be good to have another orange to say, How close is this, you know; is this a jaf*** orange, is this a mandarin orange?  But it does not help to look at an apple and say, What should we do here?  But anyway -- yes.

MS. DEAN:

My Lady, I just want to refer to Tab 1 of my --

THE COURT:

Yes.

MS. DEAN:

-- brief and to the Regulation –– 
THE COURT:

So -- oh, sorry, Ms. Dean.  I will just --

MS. DEAN:

Okay.

LA COUR:

Alors, Monsieur Caron, là, j'ai discuté avec Monsieur Sarabin de la notion de se servir de l'analyse qui a été faite dans la cause Wyllie pour faire l'analyse d'une question où la Charte s'applique. 



Il me semble que ça ne n'aide pas du tout de savoir qu'en matière civile où la Charte n'a pas d'application, qu'une personne pourrait avoir un interprète si cette personne-là voulait payer pour les services de l'interprète elle-même.  Ça, il me semble c'est -- ça va de soi, mais ça a aucune -- ça rien à faire avec les droits linguistiques dans la Charte.  En tous les cas.



Alors, c'est ça; c'est la question à savoir comment est-ce qu'on procède à l'analyse des droits linguistiques dans la Charte?  Il me semble que de commencer avec une cause simplement civile -- purement civile que ça n'aide pas.  Mais en tous les cas.



Alors, ça, il va falloir que j'y pense, mais --

THE COURT:

So -- sorry, Ms. Dean, you were saying under Tab 1.

MS. DEAN:

Yes.  It's simply the fees and expenses for witnesses interpreters --

THE COURT:

Yes.

MS. DEAN:

-- and it outlines when, and that it refers to all three levels of court, when the Court will pay, and it's at 'C' at the bottom of the page --

THE COURT:

Mm-hm.  

MS. DEAN:

-- 1C.

THE COURT:

Mm-hm.

MS. DEAN:

An interpreter attends 


a criminal proceeding, summary conviction appeal, preliminary inquiry, summary trial of an indictable offence or a summary conviction, or a proceeding under the Child, Youth and Family Enhancement Act.
THE COURT:

Mm-hm.
MS. DEAN:

And in those situations, it's my understanding that the fees will be paid but it doesn't refer to --

THE COURT:

Does it say that in the Regulation?

MS. DEAN:

In --

THE COURT:

Does -- in the Regula -- sorry.

MS. DEAN:

Yes.

THE COURT:

Where does it say that in the Regulation?

MS. DEAN:

Section 1.

THE COURT:

Yes.

MS. DEAN:

And then you go to the next page, sub 2:

Fees and expenses payable to a witness described in Section 1(b) shall be paid by the Minister of Children Services, 1(b) or (c) -- sorry -- for fees and expenses payable to an interpreter to be paid by the --


Okay.  Number 1.  Okay.  Fees and expenses payable to -- Number 1.1:

Fees and expenses payable to a witness who is eligible and subsections 3 and 4, to an interpreter described in Section 1(c) shall be paid by the Minister of Justice and Attorney General.


So that's on the second page; 1.1-1.

THE COURT:

Yes.  There you go.  No question of need.  It does not say they will be paid if they cannot afford to.  They will just say -- just says --
MS. DEAN:

Yeah.  No.  

THE COURT:

-- they will be paid.

MS. DEAN:

It just says they'll pay in these situations.

THE COURT:

Yes.  Yes, exactly.

MS. DEAN:

Yeah.

THE COURT:

So the question of need does not arise.

MS. DEAN:

No.

THE COURT:

Now, why would that be?  Why would the Regulation say that, We will pay for this, with no assessment of need.

MS. DEAN:

I really cannot comment on that.  I don't know.  I didn't look at --

THE COURT:

But, I mean, that --

MS. DEAN:

-- any background on that.

THE COURT:

You see, that does not make sense to me.

MS. DEAN:

Okay.

THE COURT:

You see, I mean, if the --

MS. DEAN:

I think they maybe thought these were extreme situations; I mean, criminal and maybe there's family -- child and family matters where there's often a real need.  I mean, maybe they just did it that way.  I don't know. 



Do you have any idea?

THE COURT:

But these are all situations where it is the State against an individual or an individual against the State; is it not?  And there is no question there of having to prove need before.



Now, I will tell you what, where the need seems to me.

LA COUR:

Alors, Monsieur Caron, Madame Dean observe que dans le Règlement qu'il y a une catégorie, la catégorie qui est décrite à la fin -- au bas de la page, pour les interprètes que ces dépenses-là sont payées par le ministre de la Justice et le Procureur général.  Elle me le fait savoir parce qu'elle dit, Voyez-vous que ce sont seulement les procédures pénales où il y a un interprète, où l'interprète est payé par le gouvernement.


Alors, c'est pour dire que puisque les séances de la sorte qu'on envisage nous autres, est pas mentionnée là, donc, c'est pas payé.  C'est ça son argument, mais --



Alors, je lui demande à elle, parce que dans leurs propos, en commençant, Madame Dean a dit que le droit à l'interprète c'est un droit, avoir un interprète, mais de le payer soi-même, et puis, la seule situation dans laquelle l'individu aurait la possibilité d'avoir le gouvernement payer l'interprète, c'est si la personne n'a pas les moyens financiers de le faire.



Alors, on va y revenir dans un moment, à la question des moyens financiers.



Mais, entre temps, je dis à Madame Dean qu'au moins pour les situations qui sont mentionnées à l'article 1(c) du Règlement.  Est-ce que vous avez ça?  À l'onglet numéro 1.

M. CARON:

Non.  Je --

LA COUR:

Vous l'avez --

M. CARON:

Ben --

LA COUR:

Vous l'avez pas amené, mais vous l'avez reçu?

M. CARON:

Je l'ai pas amené, puis lire l'anglais --

LA COUR:

Oui, oui.

M. CARON:

-- mais je me rends compte --

LA COUR:

Oui, oui.

M. CARON:

Je me rends compte en lisant l'anglais, Votre Honneur, ça ne fait que rempirer les choses.  J'ai pas le souvenir de lire l'anglais --
THE COURT:

Well, what -- 
LA COUR:

Mais --

M. CARON:

-- que lire en français où je peux me mémoriser et le --

LA COUR:

Oui.  

M. CARON:

-- et le catégoriser.

LA COUR:

Oui.  En tous les cas.  Alors, ça -- alors, j'ai observé, je lui ai fait remarquer que pour ce qui est de l'article 1(c) du Règlement, il y a pas de questions de moyens financiers.  Ça c'est juste une obligation du gouvernement de payer pour l'interprète.

M. CARON:

OK.

LA COUR:

Alors, je me demande quelle explication elle pourrait avoir pour ce Règlement-là vu la position qu'elle a prise au commencement que c'est -- que la Commission n'a pas l'obligation de le payer.

M. CARON:

OK.

THE COURT:

And there is something similar for the City there, Mr. Sarabin, under 3.

MR. SARABIN:
Under 3 of?  I'm sorry, My Lady.

THE COURT:

Of the Regulation; Alberta Regulation 12384.

Fees and expenses payable to an interpreter who attends a proceeding under a municipal by-law shall be paid by the municipality.

No question of means, just:



-- shall be paid by --
MR. SARABIN:
No.  I think the only place where the issue of means arose, My Lady, was just simply from the case law.

THE COURT:

The case law, yes.

MR. SARABIN:
I don't -- yeah -- 
THE COURT:

So this -- yes.

MR. SARABIN:
I don't think that there's any suggestion --
THE COURT:

Yes.

MR. SARABIN:
-- that the legislation --

THE COURT:

Yes.

MR. SARABIN:
-- imposes any means requirement.

THE COURT:

Yes.

MR. SARABIN:
I don't think that's been suggested.

THE COURT:

So -- but, you see, this is what -- what leaps to my eye is that if you start, and talking about a divorce case, and you say, Well, who's got -- you know, how it gets paid, to me that is not a useful thing to even think about when we start to think about the State and the person.



Where we do start to look at the State and the person we find things like this Regulation that says, If there is proceedings to do with your children, the children are being apprehended, then you have got a situation where the State has to pay for the interpreter.  



I you have even got a situation with a municipal by-law, the municipality has to pay for an interpreter.  No question of means that are outlined there as being part of the assessment that must be made.

MR. SARABIN:
No.  I don't disagree with that at all, My Lady.

THE COURT:

Yes.

MR. SARABIN:
The --

THE COURT:

But then why would there be a different situation where in another case of the State v. the individual or the individual v. the State?  If you have to have to have one at a municipal hearing over a by-law, why in the world would you not have to have one when you are talking about keeping your job, is the way I put the question to you?

MR. SARABIN:
I can't answer that question.  I'm going to treat the question as being rhetorical because I don't have an answer to it.

THE COURT:

Yes, yes.

MR. SARABIN:
I only make two observations, My Lady, and I don't know if either of them are going to be of any assistance to the Court, is that, firstly, the Regulation --and I take your point about the specificity of the Regulation -- the Regulation is quite specific about the various circumstances where costs are to be born by either the party, i.e. in the context of a municipality or the State in relation to the first part of that Regulation under Section 1, and I would suggest that the specificity of this Regulation and it -- therefore, if it's not dealt --

THE COURT:

Yes.

MR. SARABIN:
-- with in this Regulation --

THE COURT:

Yes.

MR. SARABIN:
-- then it can't be inferred into the Regulation.  That's a first --
THE COURT:

Yes.

MR. SARABIN:
-- thought that I share with the Court.

THE COURT:

Yes.  I have already told Mr. Caron that I think that that is what I understand Ms. Dean's argument to be on that and I could see that you would share it.  Yes.

MR. SARABIN:
And the second observation that I make is that going back to the Court's original decision that was filed on March 23 in these proceedings, I don't think anyone disagrees with the assessment and conclusion that proceedings before a Human Rights Commission are subject to the Charter.  I don't think anybody disagrees with that.



I think that where there becomes confusion is -- and I don't have the answer necessarily -- but where there becomes confusion is where one views this as being a proceeding before the Human Rights Commission.  I would pose, that if Mr. Caron was in front of the Human Rights Commission and said, I want to have an interpreter, and the Human Rights Commission said, No, you're not entitled to -- that Mr. Caron could ultimately take that decision to the Court and say, Court, I'm entitled to have an interpreter before me -- or with me when I'm before the Human Rights Commission, and the Court would say yes to that.



And so -- but I think that the line gets –– we have to be careful not to blur that obligation that's sit upon the Human Rights Commission when it's a proceeding before the Commission with the proceeding that's before the Court.

THE COURT:

Yes.  That --

MR. SARABIN:
It's just an observation.

THE COURT:

Yes, and Ms. Dean has made that -- okay -- just a second here.



And I am just caught up in the arguments now.



Now, Mr. Sarabin or Ms. Dean, the -- it occurred to me when we were -- you know, during the course of this discussion, that the check and balance with respect to interpreters -- paid for interpreters is presumably the Court's decision about whether an interpreter is required.



So I go back to the -- because, as I was musing out loud, that there is, and no doubt, at least -- I mean, I do not have any evidence of that, but I think it is something which I can derive from first principles.  And in -- 


Let us take an individual who speaks English fluently, and idiomatically, and let us say exclusively, and then she is charged with an offence and so she says, Well, I think I'd like to have -- really I want to have this done in Swedish.  



And so she knows -- because she understands English, she could understand the question and then she does not care what the Swedish interpreter says about what the question is.  This is giving her time to think while the -- after the question has been asked and before the interpreter does their thing, about an answer.  So she -- now, if she were being cross-examined normally, and every time a question is put to her, she would wait for three minutes.  The Court is likely to say, Well, the witness is evasive or was not straightforward or whatever.



But if there is an interpreter who is taking up that time, well, you know, that is -- so you could gain an advantage.  I mean, that just seems to me to be common sense, by using an interpreter if you do not need one.



It seems to me that that possibility is dealt with by the Court making an assessment maybe at the beginning.  If a person says, I want an interpreter, maybe that is the time for the Court to say, You don't really need an interpreter.  You know, if you want one, you can have one.  You pay for him yourself -- her yourself.


So to make its own assessment of whether the person is entitled to an interpreter and –– it strikes me that that may be the check and balance in the system because I can see that there is a small potential maybe for small abuse, but a potential for abuse nonetheless.  But I think it could be dealt with.



Do you have any comments?  Do you have any observations?  
MS. DEAN:

Well --

THE COURT:

I am sure that that is not -- you have not found a case about that either.

MS. DEAN:

I did want to make a comment.  I didn't want to be difficult, but I did look at the submissions sent in Mr. Caron and I understand from that that he does want probably both myself and the city lawyer replaced by a bilingual lawyer --

THE COURT:

Yes.

MS. DEAN:

-- and I ask the Court to consider the cost to the public purse.  It is expensive.  We have no bilingual lawyers on staff and the Commission would like to proceed, you know, as is.  



It's gone this far without an interpreter.  We'd like to continue.  I would just like the Court to consider the costs.  I believe it would mean two bilingual lawyers; one for the City, one for the Commission and it is a cost to the public purse, and very precedent-setting as well.

THE COURT:

In a which?  Did you say, Setting?

MS. DEAN:

Sorry?

THE COURT:

What was the last thing you said?  Something about that it is a great cost to the public purse --

MS. DEAN:

And precedent-setting.

THE COURT:

Oh, and precedent-setting.

MR. SARABIN:
My Lady, I might just jump in on that point as well, and just simply submit that I think it flows directly from Ms. Dean's comments, is that there is absolutely no legal basis for Mr. Caron's application that counsel for the opposing parties be bilingual and be replaced.  That's just simply -- that just as -- quoting one of my former partners that, Doctors don't hunt.


The other comment that I would make, and I want to step back from all of this for a moment and just simply try to move to when the hearing actually takes place.  



And I mused myself about this as well, is that -- and I was thinking about this the last time that we met, and you had indicated that Mr. Caron had commented to you that he had difficulty understanding me because I spoke too quickly, and as I left the courtroom that day I thought to myself, Well, I didn't understand a word he said.  So he and I were actually –– he actually has a leg up on me because he understood something of what I said; I understood nothing of what he said.



And so I suspect, at the end of the day, when this matter ultimately is going to be heard, that the Commission, and I don't propose to speak for the Commission, but I'm -- again this is by way of musing*** -- and the City are going to be –– wanting to have an interpreter there.



Number 1, I expect that the proceedings are going to be in English.  Number 2, I expect that the City and the Commission are going to have --

THE COURT:

Well, sorry, when you say, The proceedings are going to be in English, you are not expecting Mr. Caron to speak English?

MR. SARABIN:
No.  No.

THE COURT:

Yes.

MR. SARABIN:
No, definitely not.  But I expect that we will be able to converse in English and Mr. Caron will be able to converse in French.  



I would go -- the second point that I make is that the judge hearing the substantive matter could be unilingual or bilingual.

THE COURT:

How could a unilingual judge hear the case?

MR. SARABIN:
Because of an interpreter, My Lady.  And that, in fact, happens.  That's quite –– that is, in fact, contemplated.

THE COURT:

Who is going to pay for that interpreter?  Does Mr. Caron have to pay for that interpreter?
MR. SARABIN:
My Lady, the interpreter that he is going to ask to convey his -- the words that come out of his mouth by way of evidence or by way of submissions are going to be conveyed in French to the judge and the interpreter is going to convey what we are saying to him as well in that circumstance.  So I do believe that it's quite feasible for it to happen in that way, and that I would --
THE COURT:

But who pays ***the amount***?  The question -- because you agreed that -- 

MR. SARABIN:
And it --

THE COURT:

So you mean to say that he is going to have the same interpreter as me, as the judge?
MR. SARABIN:
That goes to the question of what we're raising here in that whether or not -- the answer to your question, My Lady, is I would say, Yes, because I haven't thought that through far enough down that point.  I haven't thought that through to be able --

THE COURT:

Yes.

MR. SARABIN:
-- to give you a --

THE COURT:

Yes.

MR. SARABIN:
-- reasoned answer to that question right now.



But we as well will, in all likelihood, have interpreters and we will have those interpreters, one or more, for the purpose of being able to understand what Mr. Caron is ultimately saying, whether it's by way of submissions or by way of evidence.



And so I just step back and say I have -- I believe the proceedings are going to proceed in English, leave aside Mr. Caron's evidence or submissions that he wishes to make on his behalf, I make the comment that I think that it's open for -- and I can't comment on who's going pay, but I do suggest to the Court that it is plausible that an interpreter or that the judge can be either or and that Mr. Caron is going to be looking for an interpreter and we are going to be looking for an interpreter as well because that's the only way that the City of Edmonton, by way of example, isn't prejudiced by Mr. Caron's right to speak in or have -- speak in his native language.



So that's –– I just comment on that from the perspective of that's what I think the picture might ultimately look like at the end of the day.



Why I make those comments to you is simply for trying not to lose sight of the forest for the trees and, in fact, responding directly to Mr. Caron's submissions that somehow or another the City's lawyer is going to have to be recused from this, and the Commission's lawyer is going to have be recused from this, he just simply doesn't have that right to make that submission or make that request.

M. CARON:

Votre Honneur?

LA COUR:

Oui, dans une seconde, là.

M. CARON:

Oui.  Oui.  Oui.  Oui.
THE COURT:

Okay.  So let me just make sure that I have the submissions -- that I understand the submissions.



First of all, that relying on the -- that essentially you are relying on the brief.  As a matter of fact both of you -- and you are adopting the brief, Mr. Sarabin?

MR. SARABIN:
Yes.

THE COURT:

And so if I have understood properly, it is the position of the Commission that while Mr. Caron has a right to an interpreter, he has to pay for it himself unless he does not have the means to do so; right?

MS. DEAN:

He has to pay for it himself unless he doesn't -- yes.
THE COURT:

Yes.

MS. DEAN:

Unless he doesn't have the means to do so, yes.

THE COURT:

Yes.  Now, if he does not have the means to do so, who pays for the interpreter?

MS. DEAN:

You know, I don't really have an answer to that.  I don't have any precedent.  But if it's a matter before the Court, could the Court not pay for that?  If it's a matter before a panel, a Human Rights Panel, then the Human Rights Panel pay for it?  



In other words, in the judicial review I would think it would be reasonable for the Court to pay for it but if it's sent to a panel, at that stage, I think it's reasonable for the panel to pay for it.

THE COURT:

Okay.  So in -- with respect to Human Rights Commission hearings, have I understood that you take the position that while -- tell me the difference, if any, in the language rights before the Commission and on judicial review.

MS. DEAN:

Well, for --

THE COURT:

Before the Commission, what was his notional right to an interpreter?

MS. DEAN:

You mean when he was at the investigation stage?

THE COURT:

Yes, or when he was in front*** -- yes.  When he was dealing with the Commission, what was his right to an interpreter?
MS. DEAN:

You know, if he couldn't understand the communication, I would expect he would have a right to an interpreter.  I think he was able to understand the communication at the investigation stage but I'm not fully aware of what went on at the investigation stage.

THE COURT:

Yes.

MS. DEAN:

Are you more familiar with it because you were --

MR. SARABIN:
No, and I don't –– I've spoken with Mr. Caron on many occasions, him being in a play*** with the City of Edmonton, but leave that aside --

THE COURT:

Yes.

MR. SARABIN:
-- for the time being -- because I think that what Madame Justice Veit is asking is more not -- what specifically happened --
THE COURT:

Yes.

MR. SARABIN:
-- what rights would he have --

THE COURT:

Would --

MR. SARABIN:
-- before the Commission?

THE COURT:

Because you start off by saying, if I've understood properly, that this is not a proceeding before the Commission; this is a proceeding before a Court.

MS. DEAN:

Yes.

THE COURT:

So I would like to know what you see as the -- relative to an interpreter, what is the situation in front of the Commission?  And because I have understood that before the Court, you say he has a right to an interpreter but he has to pay unless he has the means -- unless he does not have the means.



What is the situation of an individual before the Commission?

MS. DEAN:

If an individual came to the Commission and the individual had no understanding whatsoever of the English language, whether they be Vietnamese or Chinese or whatever, I'm sure that all efforts would be made to get an interpreter.

THE COURT:

Who would pay?

MS. DEAN:

You know, it's not been addressed.

THE COURT:

Yes.

MS. DEAN:

So I can't give anything concrete on that.

THE COURT:

Okay.  And do I understand from that that your position is that the right of a Vietnamese illegal immigrant is the same as a French-speaking Canadian?

MS. DEAN:

Yes.

THE COURT:

Yes.  Okay.  

MS. DEAN:

Including a deaf individual.

THE COURT:

Okay.  Okay.  

M. CARON:

Votre Honneur, j'aime --

LA COUR:

Attendez une seconde là.

M. CARON:

J'aimerais prendre une pause de deux minutes, s'il vous plaît.

LA COUR:

Ah, une petite pause.  Oui.

M. CARON:

S'il vous plaît parce que --

THE COURT:

We will take a little adjournment.

M. CARON:

Oui.  Ça sera pas long.

(ADJOURNMENT)

THE COURT:

Sit down.

LA COUR:

Assoyez vous.
THE COURT:

All right.  So, Ms. Dean, basically I was just wondering whether -- because you said that there is a distinction between -- you began by saying that there is a distinction -- or possibly a distinction between a hearing before a Human Rights Commission and a hearing before a Court, say, for judicial review.



So what distinction is there?  It is true that they are two different proceedings and there could be two different rights that attach.  What is the difference -- in relation to an interpreter, what is the difference in the rights would you say -- do you say?

MS. DEAN:

Well, if a matter has gone all the way through the Human Rights Commission without the need for an interpreter, it's difficult to understand why it's needed at the Court.

THE COURT:

Yes.  Okay.  But that is a different -- if I could put it this way, I see that as a different issue.

MS. DEAN:

But in general terms --

THE COURT:

Yes.

MS. DEAN:

-- what's the difference --
THE COURT:

Yes.

MS. DEAN:

-- is that what you're thinking?



You know, in general terms, I think the Commission is very -- tries to assist anyone that comes to them with a complaint and as I indicated if somebody came to them, whatever their language or their disability, if they couldn't understand the communication from the Human Rights office, the Human Rights office would do whatever they could to help them.



Does that help?

THE COURT:

Well -- but I am just trying to understand your argument better because you began by saying that there is a different mean -- Courts always try to do their best; I hope people do.  But what I am thinking is, what is the legal structure?  Is there a difference in the legal structure, in the legal obligation between the Human -- in relation to interpreters, between the Human Rights Commission and the Court?



Is there a point to drawing a distinction?  Why are you drawing a distinction between a hearing before a Human Rights Commission and a court hearing?  It is true they are not the same but why is there or should there be or does there exist a difference in the rights of an individual before those two kinds of bodies?

MR. SARABIN:
Might I jump in?

THE COURT:

Yes.

MR. SARABIN:
My Lady, I don't know that I'm going to answer your -- be able to answer the question.  
THE COURT:

Yes.

MR. SARABIN:
I don't know if I quite understand it.  But I -- my reaction, looking from the outside looking in, is the Human Rights Commission, where it was a hearing before the panel --

THE COURT:

Yes.

MR. SARABIN:
-- and the Court --

THE COURT:

Yes.

MR. SARABIN:
-- hearing the matter, I would submit that the right to an interpreter and what that entails ought to be the same in either of those scenarios.

THE COURT:

Yes.

MR. SARABIN:
It's typically an adjudicative --

THE COURT:

Yes.

MR. SARABIN:
-- type of role.

THE COURT:

Yes.

MR. SARABIN:
So that's point 1.  Point 2 is that whatever they're for, whatever that -- fits under that umbrella relative to the Commission when the Commission is an adjudicative body would also, I would submit, logically be the same bundle of obligations; it would fall under the umbrella as it relates to the Court when the Court is the adjudicator, and the only distinction that I would draw between the two, and again, I'm just -- these are just my submissions.  I can't point anything to substantiate them by way of law.  


The only distinction that I would draw is that when that adjudicative party has now come into this venue, it's now a party as opposed to the adjudicative body.  And so what obligations might have been under the umbrella of this organization relative to it having been the adjudicative body does not necessarily carry with it, when it moves into a difference arena and has a different adjudicative body overseeing the proceedings, that would be quite a logical analysis, My Lady, I would submit.

THE COURT:

***

LA COUR:

Alors, Monsieur Caron, Monsieur Sarabin dit que -- parce que j'ai -- parce qu'au commencement -- au début des procédures ce matin, Madame Dean avait dit qu'il faut faire la différence entre un tribunal comme la Commission des droits de la personne, et puis, la Cour du Banc de la Reine.



Alors, je lui ai demandé quelle différence elle voit entre les deux.



Et puis, Monsieur Sarabin a suggéré qu'il y aurait cette différence au moins, qu'en tant que tribunal la Commission aurait peut-être certaines obligations vis-à-vis un individu, mais qu'une fois rendu en Cour du Banc de la Reine la Commission –– et seulement une partie, alors, là, la situation pourrait être différente.  Alors, ça, je vais y penser.

THE COURT:

All right.  So to go back then and summarize the Commission's position is Mr. Caron can have an interpreter if he wants one but he has to pay for it unless he has the means -- if he doesn't have the means, the Court should pay for it?
MS. DEAN:

Before the Court.  If the matter goes to a panel?
THE COURT:

Yes.  Okay.

MS. DEAN:

It would be a matter for the panel to look at.

THE COURT:

Yes.  And with respect to means, what is the -- what kind of a test would be employed there?

MS. DEAN:

My apologies.  With respect to?

THE COURT:

Means.  What is the test that the Court should use about means?

MS. DEAN:

Oh, the means test.  I don't know.  I have to do some research on that.  My Lady, I'm sorry.  
THE COURT:

Yes.

MS. DEAN:

I really don't know what the means test would be.  Perhaps --

MR. SARABIN:
I'm sorry, My Lady.  

THE COURT:

Yes.

MR. SARABIN:
I would submit, without having looked at the law, that having regard to the jurisprudence that my friend has put forward, that when the Court is discussing the issue of impecuniosity, I would submit that the relevant considerations would likely be the same as an application for security for costs, and one is testing for impecuniosity as to whether or not one has the means.  So I would be submitting that the evidence that one would look at would be similar to the evidence relative to a security for costs application. 



That would be my submission.  That's --

THE COURT:

But, usually, when we are dealing with a security for costs application, Mr. Sarabin, what the Court does is to say -- well, usually, it is quite simple.  This person does not -- this is the situation of a person who is saying that the other party does not have any means as opposed to the person himself having to establish that they do not have any means, and the person says about the other party, They don't have any means and my costs to get involved in this is going to be $6,000.  So he has to put up $6,000, and you do not really make an inquiry into his means.  That is to say that the Court says, Come up with $6,000 if you want to proceed.



So the Court is really then making a determination of what the applicant's likely costs are going to be and just saying to the other person, You cover those in advance.

MR. SARABIN:
My Lady, I do not mean to be difficult but I -- the only observation that I would make is that I do believe in those decisions there is the first precondition that has to be satisfied and that is evidence of the individual's financial affairs.  If that individual -- and I recognized wholeheartedly that it comes from different sides of the fence basically, and when -- as a defendant, and I would be sitting in there and saying, I want a security for costs from this individual because my costs are going to be 'x' number of dollars and I don't think this individual is going to be able to pay them at the end of the day.  I'd leave that part of it aside.  If that individual is able by way of the initial threshold to satisfy the Court that he or it is not impecunious or is not without means, then you don't ever get to the second part of the question with respect to putting up that security.



And so I don't have those cases in front of me, My Lady, but I do believe that in those cases it isn't accepted as a matter of fact that when one makes an application for security for costs that -- and I think about applications for security for costs that I have brought, and I'll go an have a -- search from the Sheriff's office, which is somewhat outdated, I apologize for that, but searches from Sheriff's office, and PPR, and bankruptcy search, and whatever bank records I can ultimately have, and I put forward that to put it in front of the Court, to sit there and say, Geez, I don't think this individual has the financial means to ultimately pay the costs.  



It is at that stage of the game the opportunity of the individual against who the costs are being sought, to sit there and say, No, no, no.  That's not an accurate picture of my financial means; this is the picture of my financial means.  The Court then looks at that evidence and says either, Hey, or, Nay, to the application for security and then once it approves the application for security for costs, and I use that in small 'approve', it would then deal with what's the quantum that is going to ultimately --
THE COURT:

Yes, but, see, it --

MR. SARABIN:
-- be put there.

THE COURT:

I mean, you cannot do that way, Mr. Sarabin because it depends if the costs are likely to be $850, that is one kind of inquiry, and if the costs are likely to $850,000, that is a different kind of inquiry.



So they -- and that is what I am saying in this context, when we are talking about means here -- well, I mean, Mrs. Dean says she never applied her mind to what kind of a test it should be.  But, again, I am wondering about the principle.



So one, security for costs, I will think about it, but I think that that is a weak analogy.

MR. SARABIN:
And I apologize for that, My Lady.  I just --

THE COURT:

Yes.  I think a better one might be legal aid or social assistance or some community standard of that type, if you have -- or the kinds of standards that we have for subsidized counseling, subsidized procedures, and family law, what level of income do you -- that if we are going to have a means test at all --

MR. SARABIN:
My Lady, you're quite right.

THE COURT:

Yes.

MR. SARABIN:
I think that --

THE COURT:

Yes.

MR. SARABIN:
-- as you point those ones out, I think the legal aid analogy by way of example --

THE COURT:

Is better, yes.  Yes.

MR. SARABIN:
-- is a very, very bang-on*** type of analogy.

THE COURT:

Okay.  So again -- so what we have got from this side is:  has a right to an interpreter; has to pay for it himself unless he does not have the means; the means might be something -- well, we have not really thought about that too much, and we might need another hearing, is -- because then -- but anyway -- but one possibility would be something like security for costs or a legal aid tariff.



And then in response to his argument you say, Well, there is just no authority for this Court to order that the Commission and the City be required to have a French-speaking lawyer.  Yes.

LA COUR:

Alors, Monsieur Caron --

M. CARON:

Oui.  

LA COUR:

OK.

M. CARON:

Votre Honneur, est-ce qu'on a -- est-ce qu'il y a assez de temps pour un --

LA COUR:

Allez-y.  Oui, oui.  Allez-y.

M. CARON:

-- juste et équi -- pour que ce soit juste et équitable, oui?

LA COUR:

Bien, oui, oui, oui.  

M. CARON:

Oui?

LA COUR:

Allez-y.  Oui.
M. CARON:

OK.  Bien, la première des choses, est-ce que c'est un appel officiel ça ici de leur part ou si c'est une entente amiable -- je veux dire, pas une entente, mais un -- que --

LA COUR:

Non, ce n'est pas -- 

THE COURT:

Mr. Caron is asking if it is an appeal of my decision and I am saying it is not an appeal.

LA COUR:

Ce n'est pas un appel, mais Madame Dean m'a dit que j'ai mal compris ce qu'elle avait dit avant.  Ça, il y a aussi -- il y a cette question-là à déterminer, mais à supposer que j'aurais mal compris la position de la Commission auparavant, c'est que -- alors, c'est seulement une nouvelle occasion pour clarifier la position de la Commission.

M. CARON:

Ça va.  Je suis ici pour la découverte de la vérité, pas pour --

LA COUR:

Bien --
M. CARON:

-- pas pour le poids de la justice parce que sans ça, ça serait pas égal.  Voyez, si vous voulez -- si je -- je vais vous offrir l'occasion, peut-être pas tout traduire ce que je vais dire parce que ce serait peut-être trop long.  Traduisez juste -- le condenser, leur donner --
LA COUR:

Oui.

M. CARON:

Alors, ce n'est pas un appel.  



La première des choses, mon anglais est pas bon, puis là vraiment je -- j'en ai pris quelques bouts, mais avant de commencer je pense que ce sera dans les transcrits.  Monsieur Sarabin a élevé la voix et ça m'a attiré l'attention, Monsieur Caron n'a pas le droit de faire une soumission à la Cour.  



Franchement.  



La Cour décidera.  J'ai le droit de faire ma soumission et -- et --

LA COUR:

Oui.  Ce n'est pas ça qu'il a dit.  Ce qu'il avait dit c'est que vous n'avez pas le droit d'insister que lui ou l'avocat -- le procureur pour la Ville parle en français seulement.

M. CARON:

OK.

LA COUR:

Oui.
*Représentations par M. Caron (Charte des Droits)

M. CARON:

Là-dessus -- là-dessus, Votre Honneur, il y a eu un précédent; vous le savez peut-être.  Maître Gérard Lévesque à Calgary, il y a eu un procès civil entièrement en français il y seulement quelques semaines.  Donc, ce ne serait pas un précédent de le faire.



Je veux demander, en passant vite là-dessus, à la Cour que selon l'article --

LA COUR:

Mais dans quelle circonstance, Monsieur Caron?
M. CARON:

Ben, il y avait l'entente de tous les partis.

LA COUR:

Bien, c'est ça.
M. CARON:

OK.  Ça va?  OK.  On passe là-dessus, oui.

LA COUR:

Oui.  Oui, oui.
M. CARON:

Vous savez -- OK.  Alors, ici il y aura pas d'entente.  Alors, on va --
LA COUR:

Oui.
M. CARON:

-- on va se concentrer sur un interprète.

THE COURT:

So Mr. Caron was saying that there was recently a trial in Calgary that was conducted entirely in French but he acknowledges that that was by consent of all parties.

M. CARON:

OK.  Ça va.  OK.  Leurs représentations, alors, je suis d'accord avec vous.  Le cas clé, Wyllie, on le rejette.  Ça allait pas -- ça pas du tout d'affaires avec ici.  Le cas Phan, c'est très faible.  Ça pas -- moi je référerais à votre décision initiale qu'eux paye l'interprète. 



Je pense que vous avez référé à un cas dans votre cause et je vois pas pourquoi qu'on revisite votre cause exactement.  Mais, quand même, j'ai accepté de débattre, qu'on revisite votre décision; c'est-à-dire, votre cause -- votre décision.



Du côté législatif, j'ai laissé tomber à mes détriments.  Effectivement, la province de l'Alberta -- j'ai demandé un interprète à -- comme je l'ai dit auparavant, à trois, quatre reprises; on me l'a refusé.  



Alors, j'ai été obligé -- j'ai pas pu trouver un interprète; j'ai été obligé d'aller en anglais à l'enquête de la Commission des droits de la personne.  



La Ville a été très rude quand j'ai demandé un interprète en français.  C'était -- c'était terrible. 



Alors, là, je vais laisser tomber.  Malgré que j'aimerais que la Commission fournisse à la Cour d'ici quelques jours, si c'est possible, on dit qu'on paye des interprètes à des -- vous avez nommé, par exemple -- vous avez nommé comme exemple un vietnamien immigrant illégal, qui paye?  On leur donne des interprètes; à la punition, qui paye?



Est-ce qu'on -- est-ce que j'ai été maltraité ici?  Parce que moi je suis membre de la Communauté des langues officielles canadiennes, qui remonte juste que dans la Constitution.  Je n'aime pas me faire diluer; je n'aime pas mes droits être dilués avec des exemples qui sont souvent, souvent, souvent présentés par la province des autres communautés non officielles.  Et je veux pas leur enlever des droits ou de la dignité d'avoir des -- mais, ici, la Cour de la Reine a une tradition, une tradition qui évolue dans les langues officielles.  


Alors, on s'entend; on parle des langues officielles ici, la langue française, anglaise.  Je veux que ce soit mis en contexte.  

THE COURT:

So just on this point, well, Mr. Caron said that so far as he can tell, Wyllie is not a helpful decision in the analysis, there is not -- it is hard that -- but he considers the -- Phan appears to him to a weak case.



He says, Ms. Dean, that he had asked on many occasions, both the Commission and the City to provide an interpreter for him and he -- that was always refused.  And in the end, the way he sees it, he abandoned his request and went ahead because he was not getting anywhere from -- that is from his perspective, and he said that actually the City was -- seemed to find it very offensive that he was asking for an interpreter.

MR. SARABIN:
I might *** --

THE COURT:

But then he says that he abandoned his claim and then went ahead in light of that, but he just raises that as background.  What he was saying just now is that he wants to ensure that the -- or from his perspective, it is necessary to recognize that there is a big distinction between the position of any other language and an official -- and one of Canada's official languages, so that it is not a --

MS. DEAN:

I recognize --

THE COURT:

-- yes -- right to lump him together with the Vietnamese.  In fact, he says now he is beginning to wonder if the Commission will pay for an interpreter for a Vietnamese, how come they will not do it for him?  He thinks that that may be a breach of human rights, as it were.

MS. DEAN:

My Lady, I was just trying to say when I said --

THE COURT:

Yes.

MS. DEAN:

-- the Commission has a mandate to respect the dignity and worth of the individual --

THE COURT:

Yes.

MS. DEAN:

-- wherever they're from.

THE COURT:

Yes.

MS. DEAN:

I recognize the importance of French language rights.
THE COURT:

Yes.

MS. DEAN:

But, you know, I wasn't trying to say --

THE COURT:

Yes.

MS. DEAN:

-- that they would pay for one and not the other or anything to that effect.

THE COURT:

Yes.

MR. SARABIN:
My Lady, the *** --

THE COURT:

You do pay for a Vietnamese -- I suppose the way I would put his question for him is:  Where there is a person who was born in Vietnam, who comes before the Commission, and says that they want an interpreter, what investigation do you make about need or do you just say, Well, okay, we'll pay for an interpreter.

MS. DEAN:

You know, in actual fact, what has happened, I know, in the past is they have brought their own with them --

THE COURT:

Yes.

MS. DEAN:

-- usually a friend or a --

THE COURT:

Yes.

MS. DEAN:

-- relative or something but -- I just want to make the point that the Commission is there to respect everyone.

THE COURT:

Yes.  Okay.  Go ahead.

LA COUR:

Votre Honneur, j'aimerais présenter mon cas.  
LA COUR:

Oui.

M. CARON:

Alors, il faudrait pas que la Ville interrompe parce que sans ça --

LA COUR:

Non.  C'est moi qui lui disait seulement ce que vous disiez, mais -- en tous les cas.

M. CARON:

Oui.

LA COUR:

Bien, oui.  Allez-y.  Continuez.

M. CARON:

OK.  Alors, oublions les interprètes.  Je pense que la Commission effectivement paye des interprètes à d'autres nationalités.  Ils l'ont pas fait pour moi.  Donc, ça a été -- jusqu'ici j'ai fonctionné injustement, malgré moi.  C'est d'ailleurs pour ça que je suis ici.  Puis, ça a mené jusqu'à une -- une incroyabilité de racisme, de lancer des noms, racisme contre les Québécois; toute la race québécoise et moi personnellement qui est protégé ici en Cour, je vais -- il y a eu un très bon article qui a été écrit dans un Journal de Montréal, qui était impartial, sans aucun lancé de noms ou quoique ce soit.  Ça va peut-être aider la Cour dans le cas qui va suivre.


Ici, on s'est perdu dans des tergivications incroyables où on essaye de s'éloigner du cas.  Je pense que le cas est très simple.  



C'est les langues officielles, la Cour du Banc de la Reine; c'est même pas la Cour provinciale; c'est pas une cour législative.  



Et même là, dans me représentations on peut -- s'il faut -- moi, si je me perds à dire, Ben, Monsieur Caron, venez ici en français, vous aurez pas d'interprète ou donnez-nous des documents pour prouver que -- je pense pas que ça va aller là parce que je fais beaucoup confiance à Votre Honneur, selon -- si on écoute eux, Bon, Monsieur Caron, on sait que vous êtes en cour.  C'est pu un secret.  



Les affaires des coûts, j'ai été dans l'autre cause, c'est déjà passé, alors, on peut pas repasser à travers ça, et là, ça me fait penser beaucoup à une tactique de prendre beaucoup de temps de la personne pour arriver à rien.



Mais l'article, paragraphe 16(3) de la Charte; pour les transcrits, l'article 16, le paragraphe 16(3) de la Charte.  C'est l'article 133:

Fait partie du compromis relatif initial.  Il ne peut pas être modifié unitairement ni par le Parlement, ni par les législatures de la province.


Et ça, ça donne le droit à Votre Honneur -- ça vous donnerait le droit.  Ça se fera pas parce qu'on va avoir -- vous -- il y aura pas de précédent qui va se créer ici.  Vous auriez même le droit de dire -- d'ordonner à ces gens-là, de dire, J'ai étudié le cas préliminaire.  C'est un cas de racisme.  Est-ce qu'on lance ça dans les -- est-ce qu'on va dire que la Commission a le droit de dire, Bon, appelez les Français Québécois de toutes sortes de noms.  Vous auriez même le droit de dire, Un avocat français du bord de la Commission; un avocat francophone du bord de la province.  C'est tellement sérieux le racisme.


Moi, je le ferais, mais je ne suis pas la Cour.



Vous voyez, je suis tellement nerveux je peux même pas présenter quelque chose qui est potable présentement ou le poids -- le poids est énorme.  Imaginez s'il faut qu'on fonctionne en anglais.  Hein.  



La personne -- je ne sais pas si vous allez me comprendre.  Je suis certain vous me comprenez là.  Votre français est très bon.  Vous êtes capable de suivre la ligne de ma représentation.



La Cour du Banc de la Reine est directement très près de la Constitution canadienne.  Peut-être pas les programmes législatifs de la province sont plus loin un peu.



Mais même l'article 16(3) le dit, même les législations ou les cours législatives, comme la Commission des droits, devraient respecter la Charte des droits et libertés de la personne et les langues officielles.  Ils le feront pas.  Ça sera une autre journée en cour, dans un autre cas.  



Mais ici, on peut -- moi, je peux pas les laisser dire à la Cour, et j'espère que la Cour -- que Votre Honneur sera capable de trancher pour moi et je pense que vous l'avez fait déjà.  On s'en va dans la bonne direction de leur dire, Monsieur Caron a pas les moyens de payer un interprète.  Vous êtes sur la mauvaise piste pour commencer.  Vous n'êtes pas sur la bonne piste.  Ce n'est pas votre Commission législative, ce n'est pas la Commission des droits de la personne qu'on parle; c'est la Cour du Banc de la Reine.



Est-ce que -- qu'est-ce qui reste à définir?  Est-ce que c'est la Cour qui va payer l'interprète?  C'est un bon point.  Ça me fera pas plaisir si la Cour paye un interprète.  



Que votre décision reste.  En prenant les circonstances -- écoutez, ça prend pas une tête d'université -- de 20 ans d'université; ça prend pas une tête -- c'est tellement point à la ligne que la Commission puisse protéger dans des écrits que c'est correct de lancer des noms racistes contre les Québécois.



Et dans le cas qui va venir, il va falloir que même que j'agisse devant eux comme des enfants d'école, leur dire -- leur démontrer, amener des papiers, dire, Voici la définition de lancer des noms, de harcèlement; lancer des noms à répétitions, et vous, la Commission, vous allez dire, Maintenant, en plus de dire que Monsieur Caron a le droit de se faire lancer des noms, vous allez lui faire perdre une journée d'ouvrage aujourd'hui, une autre journée plus tard, lui faire trouver un interprète, et etcetera, et demander à la Cour -- 



C'est pas beau ce que j'ai vu ce matin ici.  Je finis là-dessus.  C'est pas beau.



En tant que Canadien, la Charte des droits -- Votre Honneur, vous, c'est -- vous faites beaucoup de sens; je vous respecte beaucoup.  Je regrette que vous leur ayez donné trop de temps à des tergifications qui s'éloignent du sujet.



Le sujet c'est, c'est une Cour du Banc de la Reine.  On procède en anglais.  Pas du tout.  C'est moi qui ai déposé l'action.  C'est en français.  Et qu'on aille si loin à dire que moi je paye un interprète, c'est dépasser la ligne.



Et j'espère que vous me comprenez.

LA COUR:

Oui.
M. CARON:

C'est pas facile.  Alors -- puis, c'est beaucoup à traduire, mais je vais finir là-dessus et peut-être que je pourrai en rajouter une ligne ou deux dépendant de ce qu'ils vont dire.
THE COURT:

So Mr. Caron ends up by saying that –– he expresses the opinion that it is offensive to him as a Canadian that he has to defend his right in this way to -- not so much to use French, but to be able to have official proceedings interpreted for him.  


He says as to whether -- he says that it is a good point that you raise, Ms. Dean, that perhaps it should be the Court rather than the Commission who pays for the interpreter at this level.  That is an issue that I will have to think about.



He says that from his perspective, the Court of Queen's Bench is, if anything, closer to the constitutional imprint of the Charter than an administrative body within the province or even within the legislative body of the province but that he Court of Queen's Bench, being a Federal Court, has a clear obligation to uphold the letter and the spirit of the Charter.



He says that it is what he -- he finds it offensive that on a question of language, where he says that the -- his substantive issue before the Commission was that the taunts that were made in the workplace were racist and language-based, that then when that -- and, again, from the perspective of an official language in Canada, that by his position with respect to language, he feels that this is a further demeaning of dignity around language.



He is of the view that the Court would have the -- because what he describes as the racist undertone to the issue before the Commission and before the Court, he is of the view that the Court would have the right to impose upon the City and the Commission the obligation to present his positions in French.



He is annoyed that I gave you so much time.  He says that the issue is clear and he does not think that there is much that could be said on behalf of the City and the Commission.


Okay.  So that is for the language issue.



Now, is there anything else that needs to be decided before we can have the hearing?

LA COUR:

Est-ce qu'il y a autres choses qu'il faudrait décider?

M. CARON:

Oui, Votre Honneur.

LA COUR:

Oui.

M. CARON:

Moi, je suis en train de me poser la question:  Est-ce que celui qui a lancer beaucoup de noms contre moi, Jim Tull, qui est le superviseur à la Ville de Edmonton, la Commission a dit qui y a pas pu le contacter, mais écoutez cette personne-là est un pensionnaire, il a une pension de la ville.  C'est impossible qu'il ne soit pas -- être capable de le rejoindre.  Est-ce que je devrais l'inclure dans la poursuite --

LA COUR:

Oh.

M. CARON:

-- la Ville ou -- c'est très compliqué.  Oui, c'est très -- mais peut-être qu'il -- je voudrais pas qu'on me remette ça plus tard sur le dos disant, Ben, Monsieur Caron, vous avez pas inclus monsieur Jim Tull.


Il faut demander à la ville et peut-être une réponse rapide si possible.

LA COUR:

Bien, je doute qu'il va -- bien, je vais lui dire ce que vous avez dit, mais la procédure vise essentiellement seulement -- la procédure que vous avez intentée vise seulement la Commission de --

M. CARON:

À ce niveau-ci, oui, je pense vous avez raison.  Oui.
LA COUR:

Oui.

M. CARON:

Oui.  Je dirais que oui.  Oui.

THE COURT:

But Mr. Caron was just saying that he has had dealings with this Mr. Tull –– is it that –– Jim Tull, a person from the City and he was saying that there were some –– at some point and in some context the City said that it was unable to reach Mr. Tull and he, Mr. Caron, believes that Mr. Tull is a pensioner; he believes that he should be relatively easy to contact.  He is wondering --

MR. SARABIN:
Well, I have no idea what Mr. Caron is referring to.  I'm sorry, I don't.

THE COURT:

Yes.  Yes.

M. CARON:

OK.  On va laisser tomber.  

LA COUR:

Oui.

M. CARON:

Ceci -- je fais juste soulever --

LA COUR:

Et puis, à part de ça, Monsieur Caron, au niveau de la Cour du Banc de la Reine, en matière de cette révision judiciaire-là, il n'y aura pas question de faire appeler une preuve quelconque.  Ça va être des arguments.

M. CARON:

Mm-hm.  Oui.  OK.

LA COUR:

C'est --

M. CARON:

Et -- et --

LA COUR:

On fera pas entendre des témoins.

M. CARON:

Et je fais –– je ne fais que soulever le point.

LA COUR:

Oui.

M. CARON:

Et d'ailleurs, pour une correction aussi.  Je ne suis pas -- peut-être je me suis mal exprimé.  Que la Cour a donné du temps aux autres partis n'est pas un problème --

LA COUR:

Oui, oui.

M. CARON:

-- parce que j'ai même appris des choses --

LA COUR:

Oui.

M. CARON:

-- sur les langues officielles, sur les langues.  
LA COUR:

Oui.

M. CARON:

J'aurais pu avoir un interprète avec la Ville --
LA COUR:

Oui.

M. CARON:

-- et des droits--

LA COUR:

Oui.  Bien, tu sais --

M. CARON:

-- des droits que je ne connaissais pas.

LA COUR:

-- c'est ça.

M. CARON:

Alors, ce n'est pas un problème.

LA COUR:

Oui.

M. CARON:

C'est pas ça que je voulais dire.  Peut-être --  

LA COUR:

Oui, oui.

M. CARON:

Mais je voulais pas qu'ils m'interrompent --

LA COUR:

Oui, oui.

M. CARON:

-- un peu plus, pour que je puisse parler.



Mais d'autres choses, mais ce point-là, j'avais demandé une journée.  Je me demande si -- si la Ville ou la Commission ont l'intention d'amener tous les ouï-dire; ils ont –– ils ont un recueil de plusieurs, plusieurs pages de ouï-dire qui va de salissage d'un individu, de l'autre salissage.  D'après moi, ces ouï-dire ont été -- c'est une incompétence de la personne qui a fait l'enquête de dire, Ben, oui, donnez-moi les ouï-dire; je veux les connecter; je veux les écrire, etcetera.  La personne -- l'enquêteur de la Commission aurait pu simplement dire -- d'y dire à la Ville, Écoutez, les ouï-dire ça me regarde pas, puis je veux pas me lancer là-dedans.  



Mais si la Ville amène ces ouï-dire, ou la Commission, ça va prendre plus qu'une journée.  Ça --

LA COUR:

Ça prendra peut-être plus qu'une journée, Monsieur Caron, mais pas à cause de ça, parce que encore -- quand vous serez où -- devant le tribunal, vous allez faire l'argument que vous venez de faire; c'est-à-dire vous allez dire au tribunal, Ben, la Ville s'est penchée -- la Ville, et puis, ensuite la Commission s'est appuyée sur du ouï-dire, ça c'est à l'encontre de la justice, et puis -- alors, ça c'est un argument.

M. CARON:

D'accord.

LA COUR:

Il n'y aurait pas une -- il n'y aurait l'occasion de faire entendre des personnes viva voce, de faire entendre un témoignage quelconque.  C'est seulement une occasion pour faire des arguments.  C'est pas une occasion pour faire entendre de la preuve.

M. CARON:

OK.

LA COUR:

Alors, vous aurez peut-être raison au sujet du ouï-dire, mais vous aurez raison à cause d'un argument, mais si les arguments tendraient peut-être à prendre plus qu'une journée, ça, ça se peut.

THE COURT:

So Mr. Caron was saying that one of his concerns about, I guess, what the -- the way the Commission approached it is Mr. Caron was saying that the City conducted an investigation, if I have understood properly, but it relied on hearsay evidence, and his point is going to be that the investigation was wrong; it was wrong to rely on hearsay.



So he was raising that in the context and wondering if one day is sufficient and he is wondering whether maybe we should set aside more time.



So I was telling him that he will make the argument in front of the Court, the same as he has made the argument here this morning, that there was hearsay and that that is an inadequate basis.  But that does not mean that there will be actual persons heard or real evidence heard.



So I do not believe that that issue, trying to deal with the hearsay in front of the Court, that will not take any extra time, but I am wondering about whether a day is maybe sufficient.



Should we maybe be thinking in terms of two days?

MR. SARABIN:
I think that would be a safe assumption.

THE COURT:

It might be safer.

MR. SARABIN:
Just to be on the safe side.

THE COURT:

Yes.  Okay.  So two days.

MR. SARABIN:
And I think you also need to deal with the dates for the filing of submissions.  That would be your -- what --
THE COURT:

Okay.

MR. SARABIN:
-- what started this discussion was preliminary steps that still --

THE COURT:

Yes.

MR. SARABIN:
-- need to be dealt with.  Well, that's an issue that --

THE COURT:

Okay.

MR. SARABIN:
-- still needs to be dealt with.

THE COURT:

So two days.

LA COUR:

Deux jours, Monsieur Caron, parce que -- comme je vous l'ai dit, pas parce que il y aurait peut-être une preuve à présenter, mais parce que ça va prendre peut-être un peu de temps pour présenter tous les arguments.

M. CARON:

Dépendant des arguments que la Cour va permettre.

LA COUR:

C'est ça.  C'est ça.  Bien, oui, c'est vrai que -- oui, la Cour aura peut-être ou peut-être que non son mot à dire là-dessus.  



En tous les cas, ça fait pas de mal d'avoir deux jours au lieu d'un juste pour s'assurer qu'on aura le temps nécessaire.

THE COURT:

All right.  Now, I am going to get a decision out on this matter in the next –– well, between now and the 15th of July.  And -- so then you will know what the situation is with respect to interpreters relative to the hearing.



So, well, there will be time to be organized for the fall. 


So how much -- what do you -- now, you had written, Mr. Sarabin -- you had set out a proposed timeline.  Oh, so I did not take those -- I am not so concerned about the dates themselves, of course, but just about the timeline.  So let me go back.  This is your letter of April 23rd.

MR. SARABIN:
I don't have it with me, My Lady, but I'll --

THE COURT:

Yes.

MR. SARABIN:
-- I'll just simply --

THE COURT:

So the first thing is the completion of the return and -- so you filed that, Ms. Dean, have you, and served that on the parties, filed the return?

MR. SARABIN:
The return, yeah.

MS. DEAN:

Pardon?

MR. SARABIN:
Yes, the return is --

MS. DEAN:

Yes.  Yes.

THE COURT:

So the return has been filed and has been provided to the parties?

MS. DEAN:

Yes.

THE COURT:

Yes.  So you are suggesting basically that Mr. Caron file a brief by a date and that then you would have a month to reply?

MR. SARABIN:
That's right, My Lady.  Those are just dates --

THE COURT:

Yes.

MR. SARABIN:
-- that --

THE COURT:

All right.  So here is what I will ask you to do.  I will ask you to go together, since you are all here together, up to the trial coordinator's office, and to find two days in the month of October for the hearing or as soon after October as they can give you dates, and then I will say that Mr. Caron's brief has to be provided by the 1st of September and that your brief provided by the end of September, the 30th of September, and then we will have the hearing as soon thereafter as we can.

M. CARON:

Oui.

LA COUR:

Oui?

M. CARON:

J'aurais une autre requête inhabituelle.

LA COUR:

Oui, oui.

*Représentations par M. Caron (Information Transmise aux Médias)

M. CARON:

Quelqu'un de l'autre parti, je ne sais pas si c'est la Ville ou la Commission, et mon pouvoir d'investigation n'a pas pu aller loin, mais il y a quelqu'un de l'autre parti qui a contacté le Journal de Edmonton et qui a fait part de votre décision, l'ancienne décision à laquelle que j'espère que vous allez garder la même décision où ils payent l'interprète ou la Cour paye un interprète, et on a rajouté du slander, du salissage.  J'ai été parlé au journaliste.  Il m'a dit, Oui, ça vient d'eux, mais je peux pas te dévoiler plus que ça.



Et ça l'a attisé à travers la Ville -- parce que le journal est lu, ça l'a attisé les éléments racistes autour de moi qui ont -- qui ont pigé là-dessus et qui ont dit, Bon, Monsieur Caron on s'entend pas avec les autres.  



Mes amis, eux, m'ont fait part de l'article.  Ils ont dit, Aye, c'est terrible ce que -- ce que te font la Ville ou la Commission.  Mes amis, y a pas de problème, mais la population en général.  Mais déjà avec -- ça a pas aidé ça.  Il faudrait -- il faudrait leur dire si –– si les gens contactent les médias de garder ça sans commentaires -- écoutez, le salissage a déjà été fait très fortement.



Et je vais finir sur une phrase, Les proportions de ce que la Ville a fait et que je me bats contre eux, prend des proportions de groupe orangiste à Edmonton, contre une personne, à quelques occasions.



Et l'article du journal, que je n'ai pas avec moi, qui a paru un mois après votre -- quelques jours après votre décision n'aide pas.



Alors, j'aimerais à la Cour que de refreindre la Ville ou la Commission de faire des commentaires négatifs générals ce serait acceptable, mais négatifs particulièrement contre -- non à l'individu.

THE COURT:

Yes.  Mr. Caron's understanding is that somebody from the City or the Commission or both spoke with the Edmonton Journal or brought to the Edmonton Journal's attention my decision, and then spoke with a reporter from the journal about the decision and made disparaging comments about Mr. Caron to the Edmonton Journal reporter, and those were reproduced in the newspaper article.  



He says that that article has inflamed some people against him and so he is asking me to make an order to require the Commission and the City to refrain from making any public commentary about these matters.

*Décision (Information Transmise aux Médias)

LA COUR:

Mais, Monsieur Caron, non, j'émettrai pas d'ordonnance --

M. CARON:

Non.

LA COUR:

-- là-dessus parce que c'est -- d'un côté il y a le droit d'expression; ça aussi ça se trouve dans la Charte.  
M. CARON:

Oui, oui.

LA COUR:

Si l'expression va trop loin, bien, là, vous aurez des droits.  
M. CARON:

C'est contre le journal.

LA COUR:

Alors, il faudrait, à mon sens, qu'une exploration de ces droits-là séparément de --

M. CARON:

Votre Honneur --

LA COUR:

-- de --

M. CARON:

Votre Honneur, humblement, mon but est fait; le message est passé.  Ce n'est pas une ordonnance de la Cour que je cherchais.  

LA COUR:

Oui.

M. CARON:

C'est simplement --

THE COURT:

So --

M. CARON:

-- que le message soit passé.

LA COUR:

Oui.
THE COURT:

So I told Mr. Caron that I would not make any order to the effect that you, that neither the City nor the Commission were entitled to comment publicly on these proceedings.  In my view, if there were any -- because, on the one hand, there is a Charter right to expression -- a constitutional right to free expression; if expression goes too far, that can, itself, be the subject of further proceedings.  So --

*Submissions by Mr. Sarabin (Information Given to Media)

MR. SARABIN:
My Lady, I'd like to say for the record that I have absolutely no evidence, no knowledge of any type of discussions taking place whatsoever.  I take some degree of umbrage with Mr. Caron's comments.  There's no evidence before the Court.  It's a statement -- it's the first time I've ever heard of this statement.  I appreciate the Court's direction in this regard, but it's just -- I can't let it go.  One responded to, quite frankly; Mr. Caron also made comment to the City's conduct during its investigation --

THE COURT:

Yes.

MR. SARABIN:
-- that it was disparaging to Mr. Caron, and that he'd requested an interpreter and that that hadn't been accommodated and that it was dealt with in a very poor manner.  I, again, take umbrage with that, My Lady.  


Certainly, in all of my dealings with Mr. Caron, and I had a number of dealings with Mr. Caron, as a result -- not during the six years of his employment with the City, but rather at the time of his termination and the investigation in relation to that stage and there was no -- never a request for an interpreter, and I only mention that to you because Mr. Caron has made comments to the contrary.



And, certainly -- and I can't speak for everybody in this city, but I can certainly speak for myself, My Lady, and there has been no disparaging conduct towards Mr. Caron at all on behalf of the City insofar as counsel is concerned --

THE COURT:

***That is right.  That is right.*** Yes.

MR. SARABIN:
-- relative to that.  I just want to put that on the record, sir (sic), because he's making comments that are just being thrown out there basically.

*Submissions by Ms. Dean (Information Given to Media)

MS. DEAN:

I want to make the same comment, My Lady.  I'm aware of no call from the media or press or no comments being made on this case or this decision.

LA COUR:

Alors, Monsieur Sarabin et Madame Dean, disent tous les deux que pour ce qui est de leurs positions personnelles, que ni l'un ni l'autre ont eu un contact quelconque avec le Edmonton Journal, puis Monsieur Sarabin ajoute que pour ce qui est des contacts entre la municipalité et vous durant l'emploi avec la municipalité, mais surtout autour de la termination -- de la fin de l'emploi, que lui personnellement, au moins, considère qu'il n'a jamais fait de propos racistes ni désobligeants au sujet de vous.

M. CARON:

Je suis d'accord, Votre Honneur.

LA COUR:

Oui.

M. CARON:

Je pense qu'on vient -- l'article existe.  On blâmera ça sur le journaliste qui a écrit.  Peut-être qu'il a été fouiller et qui a trouvé un salissage contre moi.  Alors, c'est pas le point.



En ce qui regarde Monsieur Sarabin, il n'est pas au courrant.  Ce n'est pas à lui où ce que j'ai fait des demandes d'interprète et -- mais je pense que la seule chose qu'il a faite qui était offensive c'était de m'appeler mon ami en cour, cinq, six, sept fois; c'était offensif, mais on passer vite là-dessus.



Je vous demanderais -- c'est pas nécessaire de traduire si vous voulez là-dessus.

LA COUR:

Mm-hm.  Non.
THE COURT:

He acknowledges that there is nothing personal that he can point to that was offensive.  He finds it offensive that you call him 'my friend' but he understands that that's a court mode of speech.



Okay.  So either right now -- a break now seems to me would be a good time because you are all three of you here and -- but it might not be a good time because it's later in the day than you anticipated; it might not be a good time because you might not have your dairies with you.



I would like you try and find, with the trial coordinator, two mutually convenient days in the month of October or soon after October 10th, if I could put it that way; two days as soon after October 10th as is mutually available.



And then Mr. Caron will have his brief in by the 1st of September.  You will have your briefs in by the 30th of September.  And the hearing -- and I will get my decision out by July 15th.

LA COUR:

Alors, Monsieur Caron, moi, je vais émettre ma décision avant le 15 juillet.  Je vous demande à tous les trois d'essayer de trouver deux jours pour l'audition de la requête, deux jours -- les deux premiers jours qui sont possibles pour chacune des partis, et puis, pour la Cour, après le 10 octobre.  Alors, deux jours aussitôt que possible après le 10 octobre.



Vous, Monsieur Caron, vous allez déposer votre mémoire le ou avant le 1er septembre.  Les deux autres partis, la Commission et la municipalité, le ou avant le 30 septembre, et puis, l'audition de la requête, deux jours aussitôt après le 10 octobre que vous pourrez organiser.  Et puis, je rappellerai ces dates-là dans ma décision.

THE COURT:

So -- and will remind the parties of these dates in the decision that I will make with respect to the interpreter.



Thank you all very much.

MR. SARABIN:
Thank you, My Lady.

---------------------------------------------------------------------
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